Regulation EC No 1107/2006:- concerning the rights of Disabled Persons and persons with Reduced Mobility when travelling by Air
AN OVERVIEW
INTRODUCTION
As of 26 July 2008; the rights of Disabled and Mobility reduced persons in respect of air travel have been significantly increased as the second wave of the key Articles of EC No 1107/2006 entered into force. The effects of these Regulations are to have wide ranging implications, across the Travel Industry. Over 10 million disabled and mobility impaired passengers pass through EU airport each year.
It is evident that the Regulation seeks to address fundamental inequalities in respect of disabled and mobility reduced air passengers; but at what costs to the travel industry? 
MR ROSS AND RYANAIR 
The Regulations were devised in light of heightened social awareness in respect of the rights and freedoms of disabled and mobility reduced persons. In 2004 the Court of Appeal held that Ryanair acted unlawfully by charging Mr Ross who suffered from cerebral palsy and arthritis for the use of a wheel chair in order to get from the check in point to the aircraft. The Regulation is created as an attempt to alleviate the additional associated costs; and attached prejudice, and injury to feelings many disabled users feel in respect of air travel for Disabled and Mobility impaired air travellers.
WHO 

In summary, the Regulation applies to air carriers, their agents and tour operators (‘carriers’ herein) providing departures and arrivals from EU Member States to which the treaty applies. The Regulation further places obligation on carriers departing from third countries to EU Members States where the operating carrier is a Community air carrier.  This, places a most burdensome obligation on literally thousands of providers. Companies incorporated outside of the EU territory are not exempt from the duties of the Regulations. The regulations impose a notification period of 48 hours.
 Article 1 (3) is of particular concern to travel industry clients. Picture this scenario. A British carrier is flying from a particularly impoverish ‘non EU’ airport. The British carrier would be obliged to provide full assistance in respect of accessing the aircraft at no extra cost. It is highly likely that the Departure airport would fail to meet any of the basic disabled access facilities available within EU Member states. 
WHO IS DISABLED OR MOBILITY IMPAIRED 

Definition
‘disabled person’ or ‘person with reduced mobility’ means any person whose mobility when using transport is reduced due to any physical disability (sensory or locomotor, permanent or temporary), intellectual disability or impairment, or any other cause of disability, or age, and whose situation needs appropriate attention and the adaptation to his or her particular needs of the service made available to all passengers.

The above definition has the effect that anyone who is considered disabled or who has reduced mobility, temporarily or permanently is entitled to receive assistance from the moment they enter the EU airport and during transportation. Persons whom are disabled whose ‘mobility using transport’ is not reduced are not explicitly covered by this Regulation. The nature of some disabilities however may require carriers to make adjustments, even where their mobility is not overtly affected. For example sufferers of Cystic Fibrosis may be in fact able to walk unaided to an aeroplane however be unable to travel on board short haul flights without access to oxygen. Another pertinent question necessary to be raised in respect of the Regulations is, at what stage or to what extent is a person deemed to be ‘mobility impaired?’ Can a carrier reasonable require a person to adduce evidence of their disability or mobility impairment or would such a request be considered to be discriminatory by its very nature? 
Another more controversial issues which the authors of this piece wish to explore includes whether a person; whom is for example ‘morbidly obese’ be accommodated for in respect of the Regulations. By virtue of the above definition we would certainly suggest that a person who is ‘morbidly obese’ could fall within the definition if their weight affected their mobility. The Regulations; specifically (11)
 confers an obligation for designers of airports, terminals and additionally aircrafts to be designed with the needs of disabled and mobility reduced persons in mind. Does this mean that because it can be said that an obese person would fall within the ambit of the Regulation’s Definition (to the extent that their weight affects their mobility), that air craft designers should consider designing larger sized seating arrangements; life jackets, and other related items? Should airport terminals cater for the larger passenger by providing large wheelchairs and other related items? 
Other issues arise in terms of persons- it is reasonable for the carrier to provide assistance for persons who are unable to use toilets and other facilities independently? How many assistance dogs can be permitted to travel on one flight? 

There is no definitive answer to these questions, however we would suggest surely not! We await case law on these issues…….
FREE UPGRADES?

Another particularly burning question for our travel industry colleagues is whether the Regulation confers rights for disabled and mobility impaired persons to become eligible for free upgrades on flights to seats with better leg room. The Regulation stipulates that carriers are obliged to make “…all reasonable efforts to arrange seating to meet the needs of individuals with disability or reduced mobility on request and subject to safety requirements and availability”. 

This has already been interpreted by many as meaning that if there is an extra leg room seat available (although not an exit seat, as these need to be occupied by fully mobile passengers in case of emergency) then these should be allocated to a disabled or reduced mobility person who requires them. Many airlines sell these seats at an extra cost, however despite the argument that this creates a positive discrimination situation, the Regulation states that these should be provided to disabled or reduced mobility persons “without additional charge”. 
Running that line of thinking to its logical conclusion, does the Regulation demand that airlines who operate various types of cabins, upgrade a disabled or reduced mobility person booked into ‘Economy’ up into ‘Business’ or ‘First Class’ where available and without additional charge? Read strictly the answer is yes – a situation which surely will see litigation and guidance from the Courts before too long.

SCOPE/ PRACTICALITY AND BEYOND
It stipulated in Article 6 (2) that the carrier must provide the appropriate adjustments if they have been notified within 48 hours of the customers problem which effects their mobility. 
If a customer notifies the carrier 48 hours in advance then the adjustments MUST be made. If they fail to notify the carrier within 48 hours then ‘reasonable adjustments’ should technically still be made. This poses an interesting question in terms of the practicalities of implementing the scheme.  Surely, 48 hours is a minute timeframe for the Tour Operator communicating to the Airline, the person’s requirements, and then allowing the Airline, or appropriate subcontractors to put the relevant adjustments into place?

LIABILITIES AND PENALTIES IF THE REGULATIONS ARE BREACHED
Strict financial penalties are to be implemented if the regulations are breached. To date there are very few examples of the regulations being enforced by the CCA; however one can expect that unfortunately, in the coming months, due to raised commercial and public awareness, and additionally the length of time that ‘litigation’ does in fact take to get to the stage of enforcement that there will be an influx of PMR cases. 
PROPORTINALITY
We suggest the Regulation clearly invites observers and particularly critics of the Regulations to address the issue of ‘proportionality’ by balancing and contrasting the amount of without reduced mobility passengers and disabled/mobility impaired passenger amounts passing through EU airports each year. The carriers should then consider the costs of designing specialist aeroplane seating and the like. Given the current economic climate, we must certainly be aware of, and consider the commercial and economical challenges of translating the obligations outlined in the Regulations into practice. 

The Regulations; and the respective obligations imposed on the carriers to date, are still at the most preliminary stages. The carriers and the passengers do need to establish common ground and common interpretation of the Regulations in order to ensure that mobility reduced passenger’s rights are observed. 
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� In deciding new designs of airports and terminals and as part of major refurbishment managing bodies of airports should where possible take into account the needs of disabled persons and persons with reduced mobility. Similarly air carriers should where possible take such needs into account when deciding on the design of new and newly refurbished aircraft. 





